
HOW PERM CASES ARE SELECTED FOR AUDIT 
 
By Christina B. LaBrie 
 
 “Making the audit process predictable would defeat the purpose of the audits and 
undermine the program's integrity.”355

 
Introduction 
 
 The PERM audit process is purposefully mysterious. The U.S. Department of 
Labor (DOL) has refused to address questions about audit criteria, leaving employers and 
attorneys in the dark about how applications are selected for audit. Why is DOL so 
secretive about the audit process? The primary reason is the potential for fraud. If the 
audit process were entirely predictable, it would be easy to craft a PERM application that 
would be approved without any examination of the underlying facts and supporting 
documentation. 
 
 On the other hand, DOL does not have the resources to audit every labor 
certification application and thus is only able to select some cases for audit review.356 The 
mechanism for selecting these cases is a closely guarded secret and DOL has stated that it 
will shift the audit mechanism as needed and without warning. According to DOL, 
increases in the number of random audits and changes in the criteria for targeted audits 
are “necessary to maintain program integrity.”357  
 
 Despite this intentional obfuscation, it is possible to divine a certain measure of 
predictability in the PERM audit process. Audits may cover a wide variety of topics that 
are subject to change at any time, but all audits can be categorized based on the type of 
mechanism that is used to issue the audit. An understanding of these different 
mechanisms helps to illuminate the mysterious audit process and can allow practitioners 
to more effectively anticipate audits.  
 
Types of Audits 
 
Automatic Audits 
 
 “Automatic audits” are the least mysterious category of PERM audits. An 
automatic audit is generated from a single answer on the ETA Form 9089 (“ETA 9089”) 
and does not require any analysis or interpretation prior to issuance. These audits are 
automatic because the answer raises issues that require supporting documentation and 
thus cannot be addressed within the ETA 9089 itself. 
                                                 
355 U.S. Department of Labor, Permanent Labor Certification, Final Regulation, Frequently Asked 
Questions, at p. 22 (March 3, 2005). 
356 DOL recently estimated that 30 percent of PERM applications would be audited. See Supporting 
Statement for Request for OMB Approval under the Paperwork Reduction Act of 1995: 1205-0451 at p. 12 
(March 31, 2008).  
357 69 Fed. Reg. 77326, 77329 (December 27, 2004). 
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 The ETA 9089 is structured to prohibit the inclusion of information in addition to 
the specific answers to the questions posed.358 In addition, the PERM system is based on 
employer attestations and does not permit the submission of supporting documentation in 
any form along with the ETA 9089. The rules addressing some PERM requirements, 
including the required recruitment steps for professional positions, only require the 
submission of documentary proof of compliance “in the event of an audit.”359 In a few 
other instances, the regulations require documentary proof of compliance without the 
same qualifying language that such documentation is only required “in the event of an 
audit.” As a result, in these instances DOL must request additional information in order to 
determine if the regulatory requirements have been met. 
 
 There are only a few questions on the ETA 9089 that essentially mandate issuance 
of an audit.360 Although DOL rejected comments to the PERM regulations that suggested 
100 percent of some types of cases should be audited,361 experience shows that an 
affirmative answer to some questions on the ETA 9089 will almost always result in an 
audit. 
 
 Of course, an audit will not be issued for every application that falls within the 
automatic audit category, as some always seem to slip through the system unnoticed. 
Nonetheless, affirmative answers to some questions on the ETA 9089 will result in an 
audit nearly every time. The criteria for these “automatic audits” will not change over 
time, unless there is a change in the regulation.362

                                                 
358 On March 31, 2008, DOL submitted a revised ETA Form 9089 to the Office of Management and Budget 
(OMB) for review and approval. See 73 Fed. Reg. 16912 (March 31, 2008). The proposed ETA 9089 
contains significant changes from the current form and is expected to be implemented by DOL on January 
1, 2009. This article refers to the ETA 9089 in use in 2008, but will make note of any relevant changes in 
the proposed revised form. 
359 See 20 C.F.R. § 656.17(e)(1). See also 20 C.F.R. § 656.17(l)(requiring an employer to provide evidence 
of a bona fide job opportunity “in the event of an audit” where the employer is a closely held corporation in 
which the foreign national has an ownership interest or where there is a relevant familial relationship). 
360 An automatic audit trigger should not be confused with an answer that triggers automatic denial of the 
PERM application. Automatic denials are beyond the scope of this article, but often result from typos or an 
employer’s failure to comply with PERM regulations. 
361 “Some commenters suggested specific audit criteria. One commenter suggested that 100 percent of 
applications pertaining to live-in household domestic service workers should be audited, to avoid worker 
abuse. The AFL–CIO suggested a number of triggers. Two commenters were concerned that a job already 
filled by the alien beneficiary would be considered encumbered, and this factor would be important, and 
perhaps controlling, in prompting an audit. Another commenter stated this would create a particular burden 
for academic employers. We believe making the process predictable would defeat the purpose of the audits. 
Further, we want to retain the flexibility to change audit criteria, as needed, to focus on certain occupations 
or industries when information leads us to believe program abuse may be occurring in those areas. For 
these reasons, we are not including audit criteria in this final rule.” 69 Fed. Reg. 77326, 77359 (December 
27, 2004). 
362 DOL has not acknowledged that automatic audits will be issued. The following question and answer 
appears in a DOL PERM FAQ document: “Will there be certain responses to questions on the Application 
for Permanent Employment Certification, ETA Form 9089, that will automatically trigger an audit?  
Questions regarding audit criteria will not be addressed. The criteria was purposely not included in the 
regulation in order to retain the flexibility to change audit criteria, as needed, for example, to focus on 
certain occupations or industries when information indicates program abuse may be occurring. The 
regulation grants authority to increase the number of random audits or change the criteria for targeted 
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1. Foreign Language Requirements 
 
 Question H.13 on the ETA 9089 asks: “Is knowledge of a foreign language 
required to perform the job duties?” An affirmative answer to this question puts 20 
C.F.R. §656.17(h)(2) into play. This regulation states, “[a] foreign language requirement 
can not be included, unless it is justified by business necessity.” The structure of the rule 
mandates proof of compliance with the specific requirements if the employer requires 
knowledge of a foreign language for the offered position.  
 
 The rule includes two acceptable bases for a foreign language requirement. The 
first is the “nature of the occupation, e.g. translator.”363 For the limited number of 
occupations that may fall within this subcategory, the business necessity of a foreign 
language requirement might be apparent from the job title. The common examples are 
“Spanish Teacher” or “Japanese Translator.” In such cases, DOL could approve the 
PERM application without an audit because the nature of the occupation is clear from the 
information available on the Form ETA 9089.364  
 
 The second acceptable basis for a foreign language requirement is the “need to 
communicate with a large majority of the employer’s customers, contractors, or 
employees who can not communicate effectively in English.”365 The rule contains 
specific documentation that must be presented to prove the need to communicate in a 
language other than English. All PERM applications that fall within this subsection of the 
regulation are likely to be audited, given the documentary requirements in the regulation. 
The attestation-based PERM application does not include an opportunity for the 
petitioning employer to attest to the fact that it has prepared the documents required. As a 
result, an audit is required to ensure compliance with the regulation.  
 
2. Combination of Occupations 
 
 The regulation addressing combinations of occupations is very strict. Where there 
is a combination of occupations, an employer “must document” one or more of the 
following: (1) the employer normally employed people for the same combination of 
occupations; (2) workers customarily perform the combination of occupations in the area 
of intended employment; and/or (3) the combination job opportunity is based on a 
business necessity.366 The regulations also include specific documents that are acceptable 
to show compliance with these requirements, including payroll records, letters from other 
employers or business necessity documentation.367

                                                                                                                                                 
audits. Making the audit process predictable would defeat the purpose of the audits and undermine the 
program's integrity.” 
363 8 C.F.R. §656.17(h)(2)(i). 
364 The proposed revised ETA 9089 includes a field for a brief explanation of the foreign language 
requirement. See Proposed Form ETA 9089 at Question H.h.26a (March 31, 2008). Once the new form is 
in use, more applications could be approved based on a brief explanation of how the foreign language 
requirement is inherent in the nature of the occupation. 
365 8 C.F.R. §656.17(h)(2)(ii). 
366 See 20 C.F.R. § 656.17(h)(3). 
367 See Id. 
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 The ETA 9089 contains only one simple question about combination of 
occupations. Question H.15 asks, “[d]oes this occupation involve a job opportunity that 
includes a combination of occupations?” The regulations require an employer who 
answers this question in the affirmative to document compliance with the regulations and 
as a result, DOL must issue an automatic audit in order to obtain the documentation.368

 
Deductive Audits 
 
 Deductive audits do not flow automatically from a single answer on the ETA 
9089, but rather address multiple pieces of information provided on the ETA 9089. These 
audits are “deductive” because deductive reasoning proceeds from general premises to 
derive particular information. The premises themselves are presumed to be true and 
logical consequences follow. A common example of deductive reasoning is: 
 
All apples are fruits. 
All fruits grow on trees. 
Therefore all apples grow on trees. 
 
 DOL issues deductive audits when information in the ETA 9089 leads to a logical 
consequence that requires additional explanation. Applying deductive logic to PERM 
applications does not require human analysis; it can be accomplished entirely by 
electronic analysis of the ETA 9089 data. It is not surprising, therefore, that deductive 
audits are frequently issued by DOL. 
 
1. Job Requirements that Exceed the SVP369

 
 These days, the most common type of deductive audit issued by DOL addresses 
job requirements that exceed the Specific Vocational Preparation (SVP) for the 
occupation. DOL uses two premises gleaned from the ETA 9089 to generate an SVP 
audit: (1) the SVP for the occupation listed in Question F.2; and (3) the years and months 
of required education, training and experience listed in Section H.370 The following is an 
example of deductive reasoning that results in an SVP audit: 
 
 The normal requirements for a Financial Analyst are 2-4 years of combined 
education, training and experience. 
 
                                                 
368 The revised ETA 9089 includes a field for a brief explanation of the combination of occupations. See 
Proposed Form ETA 9089 at Question H.h.28a (March 31, 2008). Unlike the foreign language requirement, 
this brief explanation could not be sufficient to satisfy the regulatory requirements since the employer must 
submit documentary evidence. 
369 Although this category of audit could be included in the discussion of automatic audits above based on 
ETA 9089 Question H.12, the inherent ambiguity in the question and the meaning of “normal” does not 
allow DOL to rely exclusively on the employer’s answer to Question H.12 in issuing and audit. Question 
H.12 and the meaning of “normal” are discussed extensively elsewhere in this book. 
370 On the proposed ETA 9089, the occupation code appears in Question F.4 and the occupation title in 
Question F.5. The primary job requirements appear in Question H.d. See Proposed ETA 9089 (March 31, 
2008). 
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 The offered job requires 7 years of combined education, training and experience. 
Therefore the job requirements are not normal for a Financial Analyst.371

 
 The logical consequence, i.e., the job requirements are not normal for a Financial 
Analyst, implicates the regulatory requirement that an employer document that the 
excessive requirements arise from business necessity.372 Although this regulatory 
requirement applies to all cases involving excessive requirements, SVP audits are not 
“automatic” because DOL must engage in some analysis to determine whether an audit 
should be issued. Currently, DOL is clearly focusing on SVP audits and is issuing them 
in the majority of cases that involve excessive requirements. It is possible, however, that 
in the future DOL will shift its focus away from SVP analysis to another issue. 
 
2. Experience Gained with the Petitioning Employer 
 
 Another common deductive audit involves experience gained with the petitioning 
employer. Under DOL regulations, if the foreign national beneficiary is employed by the 
petitioning employer, then in determining if the beneficiary meets the requirements for 
the position DOL will take into consideration the beneficiary’s training and experience at 
the time of hiring.373 Exceptions to this general rule exist where the beneficiary gained 
experience with the petitioning employer in a position not substantially comparable to the 
offered position or where it is no longer feasible for the employer to train a worker for the 
position.374  
 
 If the beneficiary must include experience gained with the petitioning employer in 
order to satisfy the years and months of required education, training and experience listed 
in Section H, then DOL will likely issue an audit to obtain additional information 
showing how the application meets one of the exceptions. This issue requires more 
analysis of the ETA 9089 than an SVP audit, but still results from a deductive process. 
Where the foreign national beneficiary is currently employed by the petitioning 
employer, Section K of the ETA 9089 will always include experience gained with the 
petitioning employer.375 Whether that experience is required to meet the requirements of 

                                                 
371 Some SVP audits merely highlight the language in a standard audit that requests proof of business 
necessity if the requirements exceed those defined for the occupation. Other audit letters provide an 
analysis of the SVP and job requirements in the application. These more detailed SVP audits contain 
essentially the same language and clearly illustrate the deductive process. A common detailed SVP audit 
states the following: “The SVP derived from the employer’s education and experience requirements, as 
listed on the ETA Form 9089, is Level 8, which is a total lapsed time for the education, training and 
experience listed of 5 years. However, the SVP level assigned to the occupation as shown in the O*NET 
Job Zones is 7.0<8.0, which permits a maximum of total lapsed time of preparation up to and including 4 
years. Because the derived SVP is greater than the O*NET SVP, the employer is required to provide 
documentation which adequately demonstrates its requirement(s) as arising from business necessity.” 
372 See 20 C.F.R. § 656.17(h)(1). 
373 See 20 C.F.R. § 656.17(i)(3). 
374 See 20 C.F.R. § 656.17(i)(3)(i), (ii). 
375 On the proposed ETA 9089, foreign worker experience appears in Questions J.e. See Proposed ETA 
9089 (March 31, 2008). 
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the offered position in Section H depends on a comparison of Section H and the 
additional work experience entries in Section K.  
 
 Experience gained with the petitioning employer is an issue that also illustrates 
how the deductive process can go awry if the proper analysis is not conducted. In the 
past, DOL issued many denials of PERM applications without audit where a comparison 
of Section K and Section H showed that the beneficiary was relying on experience gained 
with the petitioning employer. This was clearly erroneous because an analysis of Section 
K and Section H could not possibly yield enough information to determine if the 
application should be denied under the PERM regulations. The deductive process leads 
only to the conclusion that the beneficiary is relying on experience gained with the 
employer. An audit must be issued to allow the employer to explain if one of the 
exceptions applies to the application. It appears that DOL has corrected this error and 
now is routinely issuing audits where the beneficiary is relying on experience gained with 
the employer. 
 
Discretionary Audits 
 
 Discretionary audits are issued when an application is approvable on its face, but 
DOL seeks to confirm or clarify information included in the ETA 9089. There are two 
kinds of discretionary audits: (1) “kitchen sink” audits in which DOL requests all 
supporting documentation; and (2) targeted discretionary audits that seek to confirm the 
employer’s compliance with relevant law and regulations with regard to a particular 
issue. Almost every audit is, in part, a discretionary “kitchen sink” audit because the 
general audit file documentation must be submitted along with information or 
documentation addressing a particular issue raised by DOL. 
 
1. “Kitchen Sink” Audits 
 
 “Kitchen sink” audits are frequently referred to as “random audits.” DOL has 
stated that it will issue random audits in order to maintain program integrity. Not all 
“kitchen sink” audits, however, are random. DOL may choose to focus on a particular 
employer, industry, occupation, location or any other factor in selecting PERM 
applications for audit.376 The random element of the “kitchen sink” audit exists in the fact 
that DOL issues the audit without knowing what issues will arise. These audits are 
essential to the attestation-based PERM system because they allow DOL to confirm that 
employers are, in fact, complying with the regulations and that the statements made on 
the ETA 9089 are true.  
 
 If “kitchen sink” audits are issued merely to confirm the accuracy of the 
information on the ETA 9089, why do they instill such fear in employers and 
immigration attorneys who have done everything possible to submit a perfect PERM 
application? The fear stems from the fact that DOL has used these audits to hold 
employers and attorneys to a level of perfection that is not attainable by humans. Given 

                                                 
376 See supra. 

THE PERM BOOK 2008-2009 Edition

259



our inevitable fallibility, mistakes occur in the form of typos on the ETA 9089, mistaken 
addresses on the internal posting notices, or errors in copying the supporting documents. 
Absent the “kitchen sink” audit, these mistakes would go unnoticed. 
 
2. Targeted Discretionary Audits 
 
 Targeted discretionary audits seek additional information to expand upon or 
clarify an answer on the ETA 9089. The information sought would not be submitted in 
response to a “kitchen sink” audit and thus DOL must issue a specific request for 
documentation. Any regulatory requirement or piece of information on the ETA 9089 
could be addressed by a targeted discretionary audit. In practice, however, DOL does not 
issue a wide range of these audits and instead seems to focus on certain specific issues. 
The issues may shift slightly over time, but DOL rarely issues targeted discretionary 
audits that appear to arise out of the blue. 
 
 For example, Question I.26 asks whether the employer had a layoff in the 
intended area of employment in the occupation (or a related occupation) within the last 
six months. The subsequent question, Question I.26-A, allows the employer to indicate 
that laid off U.S. workers were notified and considered for the job.377 If the employer 
answers “yes” to Question I.26-A, then DOL does not need to inquire further in order to 
approve the application. In many cases, however, DOL will choose to issue an audit to 
confirm that laid off workers were actually notified and considered.  
 
 Another area that DOL has recently begun to examine is the foreign national’s 
qualifications for the position. Targeted discretionary audits have been issued requesting 
documents to prove the foreign national beneficiary’s qualifications. Although the 
education and work experience is listed on the ETA 9089, DOL may request copies of 
diplomas, transcripts and work experience letters to confirm the information on the form, 
since this documentation would not be submitted in response to a “kitchen sink” PERM 
audit. This documentation is typically submitted to U.S. Citizenship and Immigration 
Services (USCIS) along with the Form I-140 immigrant petition, but DOL has issued 
audits requesting this documentation to prove the truth of the information included on the 
ETA 9089. 
 
 The targeted discretionary audit category provides DOL with the greatest latitude 
to shift and change the PERM audit triggers. These audits could be issued to confirm 
almost any piece of information on the ETA 9089, including the employer attestations 
included in Section N. For example, an employer is required to attest that it has “enough 
funds available to pay the wage or salary offered” the foreign national. It is possible that 
DOL could issue a targeted discretionary audit requesting proof of these available funds. 
 Although this category of audits is the least predictable and most subject to 
change, attorneys and employer should take comfort in the fact that these audits address a 
specific issue and can be addressed with a succinct response. 

                                                 
377 The proposed ETA 9089 addresses lay-offs in Questions I.a.2 and I.a.2a. See Proposed ETA 9089 
(March 31, 2008). 
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Conclusion 
 
 Despite DOL’s pronouncement that the issuance of PERM audits is intentionally 
unpredictable, employers and attorneys are not without some clues to shed light on the 
process. All audits can be categorized based on the type of mechanism that triggers the 
audit: automatic, deductive or discretionary. Automatic and deductive audits can be 
effectively anticipated by analyzing the answers presented in the ETA 9089. In preparing 
a PERM application, employers and attorneys must operate under the assumption that a 
“kitchen sink” discretionary audit will be issued or they risk denial for failure to comply 
with the regulations. Targeted discretionary audits are less predictable and can cover a 
wide range of issues, although DOL tends to focus on specific issues at a given time. 
Recognizing these categories can help in analyzing specific PERM applications as well as 
detecting subtle changes in the PERM audit criteria and trends in DOL audit issuance. 
 
 
About the Author 
 
Christina B. LaBrie is an associate in the legal practice group at Fragomen, Del Rey, 
Bernsen & Loewy, LLP. Prior to joining Fragomen, Christina practiced immigration law 
with several law firms in New York. Her experience covers the universe of immigration 
practice, from asylum and deportation cases to complex business immigration matters. 
Christina received a B.A. in Political Science with high honors from the University of 
California at Santa Barbara in 1996. In 2000, she obtained her J.D. degree from NYU 
School of Law. Christina has served as Secretary of the New York City Bar Association's 
Immigration Committee and is a member of the American Immigration Lawyers 
Association (AILA). She has published numerous articles with various immigration-
related publications and organizations. 

THE PERM BOOK 2008-2009 Edition

261




